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HEALTHCARE REFORM AS OF MARCH 25, 2010

The U.S. House of Representatives passed the Health Care and Education Affordability Act of 2010 on Sunday, March 21, 2010. The $940 billion bill will take nearly a decade to fully implement and is considered the biggest expansion of federal health care guarantees since Medicare and Medicaid went into effect more than 40 years ago.

 
Please note that these provisions will undergo changes and legal challenges throughout this process.  They represent dramatic changes to health insurance as we know it, and your organization will certainly be affected.  Some changes will occur quickly, like limiting Flexible Spending Accounts to $2,500 and excluding over the counter medications from Flexible Spending Accounts and Health Savings Accounts effective January 1, 2011.  Other changes will be gradually introduced through 2014 and beyond.

The following summarizes the recently-passed health care reform bill.

Q 1: Where are we in the process?

A 1: The House voted 219-212 to send a sweeping overhaul of the nation's health care system to President Obama for signature at which point it will become law. Obama now turns to seeing a companion bill through the Senate which makes a series of changes sought by House Democrats to the larger bill.

The provisions will no doubt undergo many changes and face many legal challenges before many of them go into effect.
Q 2: What is the health care reform in a nutshell?

A 2: Individuals must have health insurance or pay a penalty. There will be a Health Insurance Exchange through which individuals and small employers can purchase coverage, with premium and cost-sharing credits available to low income individuals. Employers are required to provide coverage to employees or pay into the Health Insurance Exchange Trust Fund, with exceptions for certain small employers. Certain small employers will be provided a credit to offset the costs of providing coverage. Health coverage has to meet certain requirements such as no longer being able to impose lifetime maximum benefit amounts. Medicaid will be expanded. Medicare benefits will change and Medicare administration will be made more efficient. People who cannot obtain coverage on account of a preexisting medical condition are eligible for insurance under a new national high-risk pool.

Widespread coverage is expected to be achieved while cost and quality issues go largely unaddressed.

Q 3: Is there an individual mandate?
A 3: Yes. U.S. citizens and legal residents are required to have health insurance or pay a fine. Some are exempted from the requirement due to financial hardship or religious reasons.

The penalty for not having coverage is $95 in 2014 or 1 percent of an individual's income, whichever is higher. The penalty rises in 2016 to $695, or 2.5 percent of income.

Coverage purchased through the individual market is prohibited from qualifying as acceptable coverage for purposes of the individual mandate unless it is grandfathered coverage.
Q 4: Is there a public option?

A 4: No.

Q 5: Will employers have to buy insurance for employees?

A 5: Effective January 1, 2014, employers with more than 50 employees that do not offer coverage and have at least one full-time employee who receives a premium tax credit (see Q&A 15) are assessed a fee of $2,000 per full-time employee, excluding the first 30 employees. Employers with more than 50 employees that offer coverage but have at least one full-time employee receiving a premium tax credit will pay the lesser of $3,000 for each employee receiving a premium credit or $750 for each full-time employee.

Employers with more than 200 employees must automatically enroll employees into health insurance plans offered by the employer. Employees may opt out of coverage.

Effective January 1, 2014, employers that offer coverage to their employees must provide a free choice voucher to employees with incomes less than 400% Federal Poverty Level (“FPL”) whose share of the premium exceeds 8% but is less than 9.8% of their income and who choose to enroll in a plan in the insurance Exchange. The voucher amount is equal to what the employer would have paid to provide coverage to the employee under the employer’s plan and will be used to offset the premium costs for the plan in which the employee is enrolled. Employers providing free choice vouchers will not be subject to penalties for employees that receive premium credits in the Exchange.

Q 6: What help is available to employers?

A 6: Small employers are entitled to a tax credit.

A small employer (no more than 25 employees and average annual wages of less than $50,000) that purchases health insurance for employees is entitled to a tax credit as follows:

· Phase I: For tax years 2010 through 2013, there will be a tax credit of up to 35% of the employer’s contribution toward the employee’s health insurance premium if the employer contributes at least 50% of the total premium cost or 50% of a benchmark premium. The full credit will be available to employers with 10 or fewer employees and average annual wages of less than $25,000. The credit phases-out as firm size and average wage increases. Tax-exempt small businesses meeting these requirements are eligible for tax credits of up to 25% of the employer’s contribution toward the employee’s health insurance premium. 
· Phase II: For tax years 2014 and later, for eligible small businesses that purchase coverage through the Exchange, there will be a tax credit of up to 50% of the employer’s contribution toward the employee’s health insurance premium if the employer contributes at least 50% of the total premium cost. The credit will be available for two years. The full credit will be available to employers with 10 or fewer employees and average annual wages of less than $25,000. The credit phases-out as firm size and average wage increases. Tax-exempt small businesses meeting these requirements are eligible for tax credits of up to 35% of the employer’s contribution toward the employee’s health insurance premium. 
Q 7: Is there a wellness program tax credit?

A 7: The bill provides grants for up to five years to small employers that establish wellness programs, beginning in fiscal year 2011. It also permits employers to offer employees rewards in the form of premium discounts, waivers of cost-sharing requirements, or benefits that would otherwise not be provided of up to 30% (or 50%, if Health and Human Services (“HHS”) deems appropriate) of the cost of coverage for participating in a wellness program and meeting certain health-related standards.

Q 8: What plan design changes will there be?

A 8: 

Under the bill:

· Plans have to provide a comprehensive set of services, cover at least 60% of the actuarial value of the covered benefits, and limit annual cost-sharing to the current health savings account (“HSA”) limits ($5,950/individual and $11,900/family in 2010), effective January 1, 2014.* 
· Dependent coverage will be available for children up to age 26 for all individual and group policies, effective six months following enactment. 
· Individual and group health plans are prohibited from placing lifetime limits on the dollar value of coverage, effective six months following enactment. 
· Carriers are prohibited from rescinding coverage except in cases of fraud, effective six months following enactment. 
· Individual and group health plans cannot place annual limits on the dollar value of coverage, as determined by HHS. 
· Individual and group health plans cannot impose preexisting condition exclusions, effective January 1, 2014. 
· Guarantee issue and renewability is required and premium rating variation must only be based on age (limited to 3 to 1 ratio), premium rating area, family composition, and tobacco use (limited to 1.5. to 1 ratio), effective January 1, 2014. 
· Deductibles for health plans in the small group market are limited to $2,000 for individuals and $4,000 for families unless contributions are offered that offset deductible amounts above these limits, effective January 1, 2014.* 
· Employers cannot have a waiting period for coverage of more than 90 days, effective January 1, 2014. 
*A health plan in effect before the date of enactment is considered “grandfathered coverage.” It retains this status until a change is made (e.g., to a new carrier or for any change in benefits); merely enrolling new hires or adding/dropping dependents will not cause a plan to lose its status. Grandfathered coverage does not have to adopt new benefit standards, but must adopt all other standards.

Q 9: What are the new carrier requirements?

A 9: The bill requires carriers to report the proportion of premium dollars spent on clinical services, quality, and other costs and provide rebates to and premium rate consumers for the amount of the premium spent on clinical services and quality that is less than 85% for plans in the large group market and 80% for plans in the individual and small group markets. Carriers must justify premium increases.

The bill imposes an excise tax on “Cadillac plans.” See Q&A 10.
Q 10: How does this “Cadillac plan” tax work exactly anyhow?

A 10: There is an excise tax on certain high-cost employer-sponsored health plans (referred to as “Cadillac plans”), effective January 1, 2018.

The tax is equal to 40 percent of amounts over the cost limit for health coverage.

The cost limit for health coverage is the annual premium cost (determined using COBRA principles) of $10,200 for employee-only coverage and $27,500 for family coverage. This amount is increased for those in 17 high-cost states, as determined by HHS, by 120 percent for 2013, 110 percent for 2014, and 105 percent for 2015. There is also an increase for retirees age 55-65 and those engaged in a high-risk profession or employed to repair or install electrical or telecommunications lines of $1,650 for employee-only coverage and $3,450 for family coverage. All amounts are adjusted annually.

The annual amount is determined by aggregating monthly amounts for which each employee has an excess benefit.

Per a Kaiser Foundation study, in 2009, the average annual premiums for employer-sponsored health insurance were $4,824 for employee-only coverage and $13,375 for family coverage. See: http://ehbs.kff.org/
The benefit provided under the health plan is not a factor. The health coverage is any employer-provided health coverage, whether insured or self-insured, whether employer-paid or employee-paid. Health coverage includes coverage under medical, wellness programs, health flexible spending accounts (“FSAs”), HSAs, and Archer medical savings accounts (“MSAs”). Health coverage does not include:

· dental plans; 
· vision plans; 
· any coverage only for accident or disability income insurance, or any combination thereof; 
· long-term care coverage; or 
· coverage only for a specified disease or illness or hospital indemnity or other fixed indemnity insurance where the payment is not excludable from gross income and for which a business deduction is not allowable. 
The employer determines the allocation of amounts between the various benefits.

The tax is paid by the carrier with respect to insured health coverage, the person who administers the plan benefits with respect to self-insured health coverage (which could be a third party administrator (“TPA”), other vendor, or the employer), and the employer with respect to any HSA or Archer MSA contribution.

Q 11: What are the proposed tax changes affecting group plans?

A 11: The bill increases the tax on distributions from an HSA that are not used for qualified medical expenses to 20% (from 10%) of the disbursed amount, effective January 1, 2011; does not permit over-the-counter drugs to be reimbursable through an HSA, Archer medical savings account, health reimbursement arrangement, or flexible spending arrangement for medical expenses effective January 1, 2011; and limits the amount of contributions to a flexible spending account for medical expenses to $2,500 per year, effective January 1, 2013.

Q 12: Where can individuals get insurance if they don’t have employers that provide it?

A 12: Per the bill, insurance Exchanges are run by each state in conjunction with the federal government and states are allowed to create additional mechanisms for offering insurance to their residents. Traditional insurance companies are allowed to compete for customers through the Exchanges, provided they met a set of requirements set by the federal government. The least expensive plans offer catastrophic coverage only and are not available to everyone. There are several other levels of coverage, priced more for each bump-up in benefits. The Exchanges go into effect in 2014.

Q 13: What if an individual can’t get health coverage on account of a preexisting condition?

A 13: Under the bill, people who cannot obtain traditional coverage on account of a preexisting medical condition is eligible for insurance under a new national high-risk pool, with rates comparable to those for the general population. The pool goes into effect quickly - within 90 days of a bill becoming law.

Q 14: How does the legislation affect Medicare beneficiaries?

A 14: The Medicare prescription-drug benefit should be improved substantially and the sizable coverage gap called the "doughnut hole" will be eliminated.

Government payments to Medicare Advantage, the private-plan part of Medicare, will be cut back so that Medicare beneficiaries may lose extra benefits that many of the plans offer such as free eyeglasses, hearing aids and gym memberships.

The bill makes all Medicare preventive services such as screenings for colon, prostate and breast cancer, free to beneficiaries.

Q 15: How does the legislation affect those with low incomes?

A 15: The bill expands Medicaid, the state-federal program for poor people and those with disabilities, to include millions of people, including childless adults, who are not generally eligible. Eligibility reaches 133 percent of the FPL, or $14,404 for individuals.

Those who make too much for Medicaid can get help buying private insurance in the new Exchanges. The subsidies end at four times the FPL, $88,200 for a family of four.

Employees who are offered coverage by an employer are not eligible for premium credits unless the employer plan does not have an actuarial value of at least 60% or if the employee share of the premium exceeds 9.5% of income.

Q 16: How much is all this going to cost?
A 16: The bill is estimated to cost $940 billion over a decade.

Q 17: Who is paying for all this?

A 17: Under the bill, there are penalties for those who do not obtain coverage (see Q&A 3) and employers that do not provide coverage (see Q&A 5). The Medicare payroll tax rate will increase from 1.45 percent to 2.35 percent for individuals who earn more than $200,000 a year and families that earn more than $250,000. The bill also subjects the investment income of these households, such as dividends, interest and rent, to a 3.8% Medicare tax. The Cadillac plan tax (see Q&A 10) will help subsidize the cost. Beginning in 2010, there is an additional 10 percent tax on the cost of indoor tanning services to help pay for health reform. The bill imposes new fees on health care companies such as drug makers, medical device makers, and carriers.

Reform is also supposed to be financed from savings from the following:

· Reducing Medicare overpayments to private insurance carriers through competitive payments. 
· Reducing drug prices. 
· Improving Medicare and Medicaid payment accuracy. 
· Improving care after hospitalizations and reducing hospital readmission rates. 
· Expanding the hospital quality improvement program. 
· Reforming the physician payment system to improve quality and efficiency. 
Q 18: Where did this information come from and where can I get additional information?

A 18:

http://www.democrats.senate.gov/
http://democraticleader.house.gov/members/health_care.cfm
http://rules.house.gov/bills_details.aspx?NewsID=4606
http://www.whitehouse.gov/issues/health-care
Analysis was annotated from Wall Street Journal
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